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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA PLAINTIFF

V. Case No. 4:05-CV-00329-GKF-SAJ

TYSON FOOQODS, INC,, et.al. DEFENDANTS
GEORGE'’S, INC., AND GEORGE’S FARMS, INC.’S RESPONSE

IN OPPOSITION TO PLAINTIFF’S MOTION TO EXPAND
THE DISCOVERY PERIOD [DKT. #1418]

Come now defendants, George’s, Inc., and George’s Farms, Inc. (“George’s”), and for
their Response to Plaintiff’s Motion to Expand the Discovery Period [Dkt. # 1418], states as
follows, to-wit:

INTRODUCTION

The Plaintiff brings its Motion to Expand the Discovery Period in a clear attempt to
circumvent the Court’s orders limiting George’s obligations to locate and produce documents in
this case. See Order of July 6, 2007 [Dkt. # 1207] and Order of October 24, 2007 [Dkt. #1336].
In support of the Motion, the Plaintiff references its own Second Amended Complaint, an
inapplicable statute, and an affidavit of its own agency employee.

The current discovery matter seeks to overturn the considered judgment of this Court
when it already passed on this issue on at least two occasions. Moreover, Plaintiff has been
provided multiple years of George’s operational documents for the IRW in both electronic and
hard copy format, without limit as to temporal scope. This information was limited only by its
accessibility to George’s, its relevancy to the IRW, and in the case of “corporate knowledge” its
relevancy to the issues in the case. The productions by George’s were not limited by date. As the

motion relates to any other defendants, Plaintiff has failed to show the relevance of any
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documents created more than five years ago, presenting this Court with only broad allegations of
relevance rather than actual evidence of the relevance of any specific documents or categories of

documents that the Plaintiff claims were not produced on the basis of temporal scope.

. Discussion
A. The Motion Does Not Apply to George’s

The Plaintiff has been provided multiple years of George’s operational documents for the
IRW in both electronic and hard copy format. The primary information which the Plaintiff
claims it wants -- bird and feed totals -- was provided by George’s in 2006, going back as far as
George’s has the information. George’s did then go through those very same records and
perform the simple arithmetic for the Plaintiff after the Court’s order to that effect in late 2007,
and supplemented its Interrogatory response in that regard in early 2008. But Plaintiff already
had the very same information in its possession for 2 years before that supplementation.

Additionally, George’s has in fact produced the relevant documents for the IRW going
back as far as it has such records, to the extent such information was either in hard copy form or
a readily accessible electronic form — this includes soil tests, grower files, feed totals, bird totals,
contracts, nutrient management plans, newsletters, brochures, educational seminars, email
communications, and the like. This information was limited only by its accessibility to George’s,
its relevancy to the watershed or, with respect to corporate knowledge, its relevancy to the issues
in the case. It was not limited by date.

Certainly, Plaintiff has now had ample opportunity to see the spectrum of documents
related to George’s business as it pertains to the issues in the case and to the IRW, and to the

extent the Plaintiff believes there is some additional information in that regard that it is not being
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provided solely on the basis of a date restriction, it could identify the specific information it
believes is being withheld on the basis of such a temporal distinction so that the parties could
have that conversation. George’s certainly cannot produce information it does not have, nor can
it guess as to any additional documents the Plaintiff believes have been withheld based on
temporal scope, particularly because George’s believes that it has already produced its
documents without regard to date if the documents were relevant to the case and accessible to the
defendant. George’s cannot respond to vague generalizations that “the defendants” have not
produced some unspecified documents that the Plaintiff claims it wants but is unable to identify
with any specificity.

Accordingly, George’s does not object to the general notion of producing information
dated before 2000, but respectfully states that it has already produced such information to the
extent it was reasonably related to corporate knowledge of the issues in the case, to operations in
the IRW, and so long as it was readily accessible with respect to documents in electronic form.
The Plaintiff has not indicated to George’s that there are in fact documents which it believes
George’s is withholding on the basis of a date restriction, nor did the Plaintiff meet and confer
with George’s to have a discussion about whether George’s, specifically, is withholding any
documents solely on the basis of a date restriction, and if so, what those specific types of
documents are.

Because George’s did not impose a temporal limitation on its productions, Plaintiff’s
Motion does not apply to George’s. Therefore, the Court should deny Plaintiff’s Motion as moot

with respect to George’s.
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B. Plaintiff’s Have Failed to Show Any
Reason to Expand the Discovery Period

The Plaintiff’s Motion fails to address the key issues of relevance and overbreadth. The
Court has already held that, in order to justify expansion of the discovery period, the State must
show the relevance of information about litter application practices in the distant past to the
current condition of the IRW. See July 6, 2007 Order [Dkt. # 1207] and October 24, 2007 Order
[Dkt. # 1336]. This conforms to the general principals surrounding such discovery, whereby
courts have held that discovery requests must be tailored so that they seek relevant information
and the responding party does not have to perform mental gymnastics in order to make a
determination of responsiveness. See, e.g., Mackey v. IBP, Inc., 167 F.R.D. 186, 197
(D.Kan.1996). Moreover, discovery requests are to be limited to a reasonable time period, to a
reasonable geographic scope and to issues that are relevant in the case. See, e.g., Azimi v. United
Parcel Service, Inc., 2007 WL 2010937 (D.Kan., July 9, 2007).

The Plaintiff’s discovery requests were never sufficiently tailored in this respect, and
formed the basis for objections by George’s and other defendants to their facial overbreadth.
Most of the requests provided no temporal limitation of any kind. A very few provided a
temporal definition seeking documents back into the 1950’s. Many requests provided no
geographic limitation of any kind. These overbroad and irrelevant requests have been the subject
of numerous discovery disputes before this Court, and culminated in two such disputes with the
Court’s orders of July 6, 2007 and October 24, 2007. See July 6, 2007 Order [Dkt. # 1207] and
October 24, 2007 Order [Dkt. # 1336].

In those orders, the Court set out a five year temporal limit, and also set out the burden
for the Plaintiff to obtain discovery for time frames beyond the five year temporal limit.

Specifically, the Court held that the Plaintiff must provide “extensive briefing on the legal issues
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presented and expert testimony on the impact of chicken waste application in the distant past
upon the current condition of the watershed.” See July 6, 2007 Order [Dkt. # 1207]. The
Plaintiff has utterly failed in this regard. Rather, it has provided only an affidavit from its own
agent stating a conclusory allegation about the effects of poultry litter applications in the past,
and then cited the Court to its own claims in its Second Amended Complaint and its own statute
regarding duration of misconduct as grounds for punitive damages. These are insufficient to meet
the demands set out in this Court’s orders for expansion of the discovery period.

The affidavit of Shannon Phillips, an employee of the Oklahoma Conservation
Commission, is merely a conclusory summary of Plaintiff’s claims. The affidavit discusses only
general water quality in the IRW and makes broad, unsupported conclusions that poultry litter
negatively affects water quality. The affidavit in no way demonstrates the relevancy of any
particular documents created by George’s beyond the five year discovery period.

Likewise, the Second Amended Complaint fails to provide a basis for expanding the five
year discovery period. The Plaintiff relies on this Complaint and on the cases of State v.
Tidmore, 674 P.2d 14 (Okla. 1983) and Oklahoma City Municipal Improvement Authority v.
HTB, Inc., 769 P.2d 131 (Okla. 1988), all taken together for the supposed proposition that the
State may bring a cause of action to enforce a public right despite the lapse of the applicable
statute of limitations. Whether or not those cases are in fact applicable to the present action
(which is denied by George’s and which issue is not before the Court on this Motion), without
question the cases cited do not grant the State an unfettered right to discover information
pertaining to a period of time beyond the discovery scope prescribed by the Court.

In fact, the law is well settled on the point that the Court has broad discretion to define

the scope of discovery, which inherently encompasses the ability to deny such discovery when
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the materials sought are overly broad or burdensome to produce, when production of the
materials may delay the case, or when the materials are not relevant (or marginally relevant) to
the issues in the case. See, e.g., MediaNews Group, Inc. v. McCarthey, 494 F.3d 1254 (10" Cir.
2007); Santana v. City & County of Denver, 488 F.3d 860, 867 (10th Cir. 2007). Thus, the cases
cited by the Plaintiff are inapposite on the issues of whether the Court has the discretion to set
limits, including temporal limits, on discovery and on whether the Plaintiff has met its burden for
expansion of the discovery period set forth in the Court’s Orders of July 6, 2007 and October 24,
2007. See July 6, 2007 Order [Dkt. # 1207] and October 24, 2007 Order [Dkt. # 1336].

Finally, the State cites the Court to an Oklahoma statute, 23 Okla. Stat. Ann. 8 9.1(A)(3),
for the proposition that because a jury may award punitive damages based in part upon “the
duration of the misconduct,” this Court must expand the discovery period. However, Plaintiff
fails to point the Court to any George’s (or other defendants’) documents or category of
documents which are relevant to a punitive damages claim, or any documents along those lines
which George’s has withheld on the basis of a temporal limit in discovery. Moreover, at the time
that this Court issued its July 6, 2007 Order which initially set forth the temporal limit at issue,
the Plaintiff had already asserted a claim for punitive damages, so nothing has changed since the

Court entered the Order. Accordingly, the Court should deny Plaintiff’s Motion.

1. Conclusion
George’s has produced documents for the IRW going back as far as it has such records
for any relevant information, to the extent such information was either in hard copy form or a
readily accessible electronic form. This information was limited only by its accessibility to

George’s, its relevancy to the watershed or, with respect to corporate knowledge, its relevancy to

Page 6 of 11



Case 4:05-cv-00329-GKF-PJC Document 1646 Filed in USDC ND/OK on 03/21/2008

the issues in the case. To the extent the Plaintiff believes there is some additional information in
that regard that it is not being provided solely on the basis of a date restriction, it should identify
the specific information it believes is being withheld on the basis of such a temporal distinction.
Because George’s did not impose a temporal limitation on its productions, Plaintiff’s Motion is
moot with respect to George’s and should be denied.

Additionally, the Plaintiff has failed to provide any basis for expansion of the discovery
period as to any defendant. The Court has exercised its well established discretion over the scope
of discovery and held that, in order to justify expansion of the discovery period, the State must
show the relevance of information about litter application practices in the distant past to the
current condition of the IRW. The Plaintiff has failed in this regard, providing only an affidavit
from its own agent stating a conclusory allegation about the effects of poultry litter applications
in the past, and citing the court to its own claims in its Second Amended Complaint and its own
statute regarding duration of misconduct as grounds for punitive damages. The Plaintiff has
failed to demonstrate any unproduced documents outside the temporal scope set by the Court
which have any bearing on a claim for punitive damages, and has failed to show why the Court
should alter the temporal scope when the same claims by the State already existed at the time of
this Court’s orders framing the current temporal scope. Thus, the Plaintiff’s arguments are
insufficient to meet the demands set out in this Court’s orders for expansion of the discovery
period, and the Plaintiff’s Motion should be denied.

WHEREFORE, defendants, George’s, Inc., and George’s Farms, Inc., request that this
Court deny the State of Oklahoma’s Motion to Expand the Discovery Period, and for any and all

other relief to which they may be entitled.
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BY: _ /s/ James M. Graves

James M. Graves (OB #16657)

Gary V. Weeks (appearing pro hac vice)
Paul E. Thompson, Jr., (appearing pro hac vice)
Woody Bassett (appearing pro hac vice)
BASSETT LAW FIRM LLP

221 North College Avenue

P.O. Box 3618

Fayetteville, AR 72702-3618

(479) 521-9996

(479) 521-9600 Facsimile

-and-

Randall E. Rose, OBA #7753

George W. Owens, Esq.

OWENS LAW FIRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

ATTORNEYS FOR GEORGE’S, INC. and
GEORGE’S FARMS, INC.
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CERTIFICATE OF SERVICE

| certify that on the 21 day of March, 2008, | electronically transmitted the attached
document to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us

J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us
Robert D. Singletary, Assistant Attorney General robert_singletary@oag.state.ok
Douglas Allen Wilson doug_wilson@riggsabney.com,
Melvin David Riggs driggs@riggsabney.com

Richard T. Garren rgarren@riggsabney.com

Sharon K. Weaver sweaver@riggsabney.com

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Riggs Abney

J. Randall Miller rmiller@mkblaw.net
David P. Page dpage@mkblaw.net

Louis W. Bullock Ibullock@mkblaw.net
Miller Keffer & Bullock

Elizabeth C. Ward Iward@motleyrice.com
Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen sjantzen@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.george@kutakrock.com
Michael Bond michael.bond@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.
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rti@kiralaw.com

jgriffin@lathropgage.com

COUNSEL FOR WILLOW BROOK FOOQODS, INC.

Robert P. Redemann
Lawrence W. Zeringue
David C .Senger

rredemann@pmrlaw.net
Izeringue@pmrlaw.net
dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders
E. Stephen Williams
Young Williams P.A.

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

A. Scott McDaniel
Nicole Longwell
Phillip Hixon

COUNSEL FOR PETERSON FARMS, INC.

John R. Elrod
Vicki Bronson
Conner & Winters, P.C.

Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Leslie J. Southerland

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Kleibacker Lee
Dara D. Mann

Kristen Carney

Faegre & Benson LLP

smcdaniel@mbhla-law.com
nlongwell@mhla-law.com
phixon@mhla-law.com

jelrod@cwlaw.com
vbronson@cwlaw.com

bfreeman@cwlaw.com

jtuckercourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com
ljsoutherland@rhodesokla.com

terry@thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@faegre.com
dmann@faegre.com
kcarney@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
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Michael D. Graves mgraves@hallestill.com
D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

I also hereby certify that | served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert Thomas C. Green

Secretary of the Environment Sidley Austin Brown & Wood LLP

3800 North Classen 1501 K Street NW

Oklahoma City, OK 73118 Washington, DC 20005

COUNSEL FOR PLAINTIFFS COUNSEL FOR TYSON FOODS, INC,,

TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

/s/ James M. Graves
James M. Graves
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